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STATEMENT OF THE CASE

Appdlant Kenneth M. Duffus appeded an Initid Adminidrative Determination [IAD] issued on May
10, 1995 by the Restricted Access Management Program [RAM].} The IAD addressed conflicting
clams of Mr. Duffus and Respondent D& G Enterprises, Inc., [D&G] to hdibut Quota Share [QS]
under the Pacific hdibut and sablefish Individud Fishing Quota [IFQ] program. D& G isan Alaska
close corporation whose shares are held by Mr. Duffus (50%) and Mr. Bruce J. Gabrys (50%). Both
men aso serve as the corporation’s only directors and officers. Mr. Gabrysis president and treasurer;
Mr. Duffusis vice-president and secretary.

Mr. Duffus, as sole owner of the 42-foot fishing vessdl F/V ENTERPRISE |1, claimed IFQ credit for
halibut landings made from the vessel from 1986 through 1990. Mr. Gabrys, on behdf of D& G, dso
clamed credit for hdibut landings from the vessd for the years 1987 through 1990 on the grounds that
the corporation had held alease of the vessdl during that time. RAM accepted D& G's clam and
denied Mr. Duffus clam under the rule that avessel owner cannot receive |FQ credit for landings
made from the vessdl while it was leased to another and the landings are to be credited to the vessdl
lessee. 50 C.F.R. § 679.40(a)(2)(i)(B).? ThelAD dlocated the qudifying pounds of hdibut landed
from the vessdl during the lease to D& G, but suspended issuance of QS pending the exhaugtion of Mr.
Duffus adminidrative apped rights.

Mr. Duffusfiled atimely apped of the IAD on July 7, 1995. He has adequately shown that hisinterest

The Restricted Access Management Division was renamed Restricted Access Management
Program, effective September 28, 1997. [NOAA Circular 97-09, 19 Sep 97]

Formerly, 50 C.F.R. § 676.20(a)(1). All IFQ regulations were renumbered, effective July 1,
1996. See, 61 Fed. Reg. 31,270 (1996). The wording of the regulation in question was unchanged by the
renumbering.



isdirectly and adversdly affected by the IAD. On July 12, 1995, this Office issued an order joining
D& G to this gpped. Mr. Duffus requested an ord hearing, but Appedls Officer Louis E. Agi denied
the request in an order dated September 25, 1995. [AO Procedurd Order No. 1, at 29]

ISSUES
1. Whether avessd |ease existed between the parties.
2. If 30, when was the vessd |ease in effect?

3. Whether RAM had the authority to process D& G's Application for QS without the approva of
D& G's board of directors.

4. Whether RAM improperly redirected D& G’'s mail to Mr. Gabrys and unlawfully issued QS to Mr.
Gabrys.

BACKGROUND

Mr. Duffusfiled a Request for Application for Quota Share [RFA] for haibut QS, based on his
ownership of the F/V ENTERPRISE Il. [15 Mar 94] He acknowledged on his RFA that he had
leased the F/V ENTERPRISE 11 to D& G from January 1, 1987 until May 1991. Mr. Duffus stated
that during this period he was the vessdl's sole operator and owner, and paid many of the vessdl's
expenses. [Duffus letter to NMFS, 15 Mar 94, attached to RFA]

Two months later, Mr. Gabrys, as presdent of D& G, filed an RFA for hdibut QS on behdf of the
corporation. He asserted that D& G had leased the F/VV ENTERPRISE |1 from January 1987 until June
1991. Thiswas virtudly the same lease period acknowledged by Mr. Duffusin hisRFA. Attached to
D& G’'s RFA was a document was entitled "Bareboat Charter.” 1t was prepared in two parts, totaling
16 pages. Thisisthe key document at issue in this apped.

The document lists Mr. Duffus and hiswife, Juliann N. Duffus, as"Owner," and D& G Enterprises, Inc.,
as"Charterer.” It was sSigned on January 2, 1987, before a notary by the Duffuses (for themsalves) and
by Mr. Gabrys (on behaf of D&G).

The charter hire (lease fee) was set a 30% of gross receipts for haibut, 25% for sdlmon, and 20% for
al other species. [Charter, Part 1, at 1] The charter aso provided, among other things, that D& G
was to:

C provide dl hull and marine and indemnity insurance for the vessd, in the name of the
owner [Mr. Duffus];
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C maintain and return the vessel, gppliances, gppurtenances, gear and equipment in good
repair and condition, less reasonable wear and tear;

C indemnify the owner for any cdlams arisng out of charter’s operation;

C pay for the vessdl's yearly dry-docking, cleaning and painting expenses,
C pay for the vessel's operating expenses, and

C at its own expense, navigate and operate the vessd.

The charter oecified that it was a*full and complete demise of the vessdl to the Charterer” and
provided that D& G would have exclusive control over the vessel during the term of the charter.
[Charter, 8 5(n), a 7-8] No one other than D& G could maintain, manage, or operate the vessdl
without the owner’ s written consent. [Charter, 8§ 5(f), at 5-6]

After the RFA’s were received and processed by RAM, the parties each submitted Applications for
QS. Mr. Duffusfiled an individud Application for himsdf, in which he daimed IFQ credit for dl the
halibut landings made from the F/VV ENTERPRISE 11 for 1986 through 1990. In a one-page letter
attached to the Application, Mr. Duffus again acknowledged that he had entered into a bareboat
charter agreement with D& G, but asserted that, in practice, it was not a bareboat charter because he
operated the vessdl in his capacity as owner and individudly paid for most of the expenses of the vessd:

Enclosed is my gpplication for quota shares under the NMFS program. As mentioned
in my March letter to you the vessd was initidly purchased by me and placed into
sarvicein 1986. | entered into alease with D& G Enterprises, Inc. a corporation in
which | am 50% owner. Although the lease agreement was set up as a bareboat
charter, it was never operated in accordance with the lease, and as such, the agreement
was mutudly terminated. Evidence enclosed demonstrates that there was no bareboat
charter, as | was not only the skipper of the vessel 100% of the time between 1986 and
1990 but aso shouldered dl or the mgority of the expenses for the vessdl. ... [Duffus
letter to NMFS, 27 Jun 94]

Mr. Duffusthen filed [5 Jul 94] asecond Application for QS on behdf of D& G, as the corporation’s
registered agent.® In the corporate Application Mr. Duffus crossed out references to the F/V

3The role of Registered Agent has been passed back and forth between Mr. Duffus and Mr.
Gabrys over the years. Mr. Duffus was Registered Agent for 1987-1989 and 1993-1996; Mr. Gabrys
was Registered Agent for 1990-1992 and 1997. [D& G Articles of Incorporation, Art. 4, at 2; State of

Appea No. 95-0102
October 14, 1997 -3-



ENTERPRISE |1, thereby assarting that D& G had no qudifying interest in the the vessd or its landings
history. He dso crossed out D& G’ s business mailing address that had been printed on the Application
and subtituted in its place his persona residence address.*

Mr. Gabrys dso filed an Application for QS on behdf of D& G, asthe corporation’s president. [8 Jul
9] Asinthe RFA, Mr. Gabrys clamed IFQ credit for the haibut landings made from the F/V
ENTERPRISE Il during the period in which he claimed that D& G had leased the vessel from Mr.
Duffus

RAM informed the parties by letter [3 Jan 95] that their Applications for QS were in conflict and gave
them 90 days to submit additiona evidence in support of their clams. In so doing, RAM recognized
the Application submitted by Mr. Gabrys s as D& G’ s legitimate Application. On May 10, 1995,
RAM issued an IAD in which it determined that the written bareboat charter congtituted conclusive
evidence of the existence of avessd |ease between the parties under 50 C.F.R. § 679.40(a)(3)(iii).
RAM denied Mr. Duffus individud cam for QS and dlocated to D& G the qudifying pounds of hdibut
from the F/V ENTERPRISE 11 for the period January 2, 1987 through May 31, 1991.° Issuance of
QS was suspended pending completion of al administrative processes. [IAD, a 5]

On agpped, Mr Duffus again acknowledges that a vessel |ease existed between the parties, but he
arguesthat it was not a bareboat charter. He contends that only the existence of a bareboat charter
would authorize RAM to issue QSto avess lessee in place of the vessal owner. Therefore, Mr.
Duffus reasons, he should receive the credit for al of the vessd’slandings. Mr. Duffus further argues
that RAM had no authority to take any action on the D& G Application submitted by Mr. Gabrys
because Mr. Gabrys did not obtain the consent of the corporation’s Board of Directorsto file the
Application. Findly, Mr. Duffus asserts that RAM improperly sent correspondence for D& G to Mr.
Gabrys' s address and unlawfully issued QS to Mr. Gabrys. [Apped, a 2-3]

In response, D& G made various assertions concerning Mr. Duffus s statements and conduct. D&G's
only relevant assertions are that Mr. Duffus operated the vessdl on behdf of the corporation, not as
vessel owner, and that decisions about selecting crew and fishing operations were made jointly by Mr.
Duffus and Mr. Gabrys as officers of D& G. [Statement in Opposition to Appellant’s Appedl, a 1-2,

Alaska Biennial Reports, 1988-1997]

“Mr. Duffus identified this on the form as “(resident agent address).” He also supplied different
telephone numbers and crossed out Mr. Gabrys' s name.

>Formerly, 50 C.F.R. § 676.20(a)(L)(iii).

®No pounds were credited for 1991. Under the IFQ program, only haibut landings for the years
1984-1990 can generate qualifying pounds. See, 50 C.F.R. § 679.40(a)(4)(i).
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10 Aug 95]
DISCUSSION

Under the IFQ program, as implemented by RAM, an gpplicant for QS may receive credit only for
lega landings of Pacific hdibut and sablefish that were made from a vessd owned or leased at the time
of the landings. 50 C.F.R. § 679.40(a)(2).” A written vessdl lease is concdlusive evidence of the
existence of avessel lease between the parties. 50 C.F.R. § 679.40(a)(3)(iii).® To be conclusive
evidence, awritten lease must identify the leased vessdl, the name of the lease holder, and the period of
time during which the lease was in effect. Where, asin this case, an gpplicant has submitted a written
document said to be a vesse |ease, the appropriate inquiry on gpped is whether that document onits
face actualy condtitutes a vessdl lease for purposes of the IFQ program.

Theinquiry begins with an examination of the provisons in the document itsdlf, rather than with other
evidence concerning the intent or actual conduct of the parties. In the absence of evidence chdlenging
the vaidity of the agreement, a document that contains provisons consistent with avessd leaseis
conclusive evidence of the existence of avessdl |ease between the parties, and the inquiry on that
question need go no further. However, evidence that the agreement was invaid (void) ab initio, due to
fraud, duress, coercion, mistake, or incapacity, is always relevant and should be considered.’

If the Appeds Officer determines that avalid vessel lease existed, then the next question isto determine
if and when the lease was in effect. In examining that question, the Apped's Officer will presume that
the lease was in effect for the term stated in the lease, unless contrary evidenceis presented. The
owner of the vessd has the burden of rebutting the presumption that the vessel lease was in effect for
the term stated in the lease. To rebut the presumption, the owner must prove by a preponderance of
the evidence that the parties mutualy agreed to set aside or terminate the lease early.

1. Whether a vessel lease existed between the parties.
Mr. Duffus admits that the document in question was avesse lease. He does not argue that the lease

was invaid due to fraud, duress, coercion, mistake, incapacity, or the like. Rather, Mr. Duffus argues
that only a bareboat charter can serve as the basisfor issuing QSto D& G asalessee. He bases his

"Formerly 50 C.F.R. § 676.20(a)(1).
8Formerly 50 C.F.R. § 676.20(2)(L)(iii).

°If the Appeals Officer finds that a written document does not constitute a valid agreement
between the parties, the document may still be considered as relevant evidence of the relationship
between the parties, along with other evidence of the parties actual conduct and intent.
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argument on 8 5.2.2 “Eligibility” of the Supplementa Environmenta Impact Statement for the IFQ
program, which states (in part): “To be eligible for aquota dlocation, . . . aperson must aso be the
owner of the vessdl from which the landing was made, or be the operator of a bare-boat charter.”
[SEIS, at 5-3, 15 Sep 92] Mr. Duffus then defines a bareboat charter as*aqudified lease giving the
charter holder complete control of the leased vessd.”*® Although the document in quetion istitled
“Bareboat Charter” and provides that the charterer will have exclusive control over the vessel during
the term of the charter, Mr. Duffus argues that it was nonetheless not a bareboat charter becauise he, as
owner, served as skipper of the vessal during the entire charter period.

Mr. Duffus s argument relies on the wrong lega authority. The Supplementa Environmenta Impact
Statement does not have the force of law. It represents only an analysis of the anticipated impacts of
the IFQ management plan and was written when the plan was ill in preiminary form, in thisingtance as
of September 15, 1992. The Council had previoudy proposed alowing lessees to qudify for QS on
the basis of “alease of afishing vessd (written or oral) or other ‘bare-boat charter’ arrangement.”
[Newsletter, NPFMC, No. 6-91, 19 Dec 91, a 15] By December 3, 1992, however, the proposed
rule for the IFQ program required a“written vessel charter demise” and made no mention of a
bareboat charter. [Proposed 50 C.F.R.

8§ 676.20(a)(2)(iii), at 57 Fed. Reg. 57,147 (1992)] Thefind rule, published November 9, 1993,
required a “written vessel |ease agreement or a notarized statement from the vessel owner and lease
holder attesting to the existence of avessdl lease agreement.” [58 Fed. Reg. 59,406 (1993)]
Ultimately, the regul atory language was changed again to provide that awritten vessel lease or notarized
statement would congtitute conclusive evidence of avessd lease. [59 Fed. Reg. 43,503 (1994)]

In O'Rourke v. Riddle,™* this Office stated that a business arrangement between the parties need not
riseto the leve of abareboat charter in order to qualify as avessd lease under the IFQ program. Nor
does awritten agreement need to be a bareboat charter in order to congtitute conclusive evidence of a
vess lease. Thus, whether or not the document is a bareboat charter isirrdevant. If the document is
avdid vesd lease it can be conclusive evidence that avesse |ease existed between the parties, aslong
asit identifies the leased vessd, indicates the name of the lease holder, and States the period of time
during which the lease was in effect. 50 C.F.R.

8§ 679.40(a)(3)(iii).

1%The definition is from an informational newdletter entitled, “ True North: Y our Guide to Fisheries
Management in the North Pacific.” It was published for the North Pacific Fishery Management Council
in October 1992. Although the quoted definition may be correct, in a genera sense, it has no legal

authority in this appesl.
Hsee, Apped No. 95-0018, May 18, 1995, aff'd May 23, 1995.
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Although Mr. Duffus has, essentialy, conceded that the document in question is atype of vessd lease,
he does not concede that it is legdly sufficient to authorize RAM to give D& G credit for dl of the
vessH’slandings and to issue QS to D& G as avessd lessee ingtead of to him asthe vessel’s owner.
o, rather than relying on Mr. Duffus s admission, this Office will determine for itself whether the
document in question condtitutes a vaid vessdl lease under the IFQ program.

Looking a the document as awhole, | find that the document's provisions contain terminology and
characterigtics consstent with the existence of alease. The lease agreement is entitled "Bareboat
Charter," and uses terms such as "owner," "charterer,” and "charter hire" D& G, as charterer, is
required to pay for the hire of the vessel (30% of the vessdl's halibut gross proceeds), the vessdl's
operating expenses, insurance, clams arising out of the vessdl's operations, yearly dry-docking fees,
and certain maintenance expenses. The charter specifiesthat it isa*“full and complete demise of the
vess to the Charterer.” D& G is given exclusive control of the vessd, including the vessdl's navigation
and operaion. The document is signed by the vessd's owner, and is for adefinite term. The document
provides that the charterer cannot provide for anyone else to operate the vessdl without the owners
written consent. Accordingly, | find that the document is on its face avaid vesse |ease within the
meaning of the IFQ program. Because the document identifies the leased vessd, the name of the lease
holder, and the period of time during which the agreement was in effect, | conclude that the document
congtitutes conclusive evidence of the existence of avessd |ease agreement.

2. When wasthe vessal lease wasin effect?

Having determined that there was a vaid vessdl |ease between the parties, the next question is when
wasit in effect. Thisoffice hasruled that avaid written vessd lease is presumed to have been in effect
for the term stated in the document, unless contrary evidence persuades otherwise.? Evidence of
subsequent conduct can be introduced to show that avalid vessd |ease was terminated before the end
of its sated term.

In this case, the term of the charter is not set out separately. The " Chartering Clause” [Charter,

8§ 2(a)] provides that the term of the charter would be set forth in Part 11 of the document, but Part 11
does not contain a specific term provison. The term may be deduced, however, from the payment
schedule as January 1, 1987, to December 31, 1991. [Charter, Part I1, a 1] Both parties agree,
however, that their relationship for the use of the vessd was mutudly terminated in May 19911

12See Dittrick v. Weikal, Appeal No. 95-0109, February 27, 1996, aff'd March 4, 1996.

BMr. Gabrys asserts that the lease ended May 31, 1991 [Gabrys affidavit, 25 Feb 95, at 1,
Gabrys supplemental filing, 4 Dec 95, a 2] Mr. Duffus states that the corporation was no longer involved
with the vessdl after May 2, 1991. [Duffus supplemental filing, 6 Nov 95, at 3]
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Mr. Duffus cannot rebut the presumption that the vessdl lease was in effect for the stated term by
showing that the vessdl was not in fact used as a bareboat charter. Nor isit sufficient for him to show
merely that the parties conduct during the stated term of the lease differed from the provisons of the
document. Rather, he must demonstrate by a preponderance of the evidence that the parties agreed to
set asde their lease or terminate it prematurely. In the absence of a subsequent written rescisson, or an
ord rescission plus other consstent conduct, the Appellant must produce evidence of actua subsequent
conduct by the parties that (1) clearly establishes that the nature of the parties business reationship was
fundamentally changed; and (2) strongly supports an inference that the parties mutudly intended to so
change ther rdlationship.**

The evidence in this case shows that neither party expressy terminated the vessel lease ordly or in
writing. Mr. Duffus contends, instead, that it can be reasonably inferred from the parties actua
conduct that the lease was mutudly terminated at the outset of fishing operations because he operated
the vessd for the entire stated |ease term on behdf of himsdlf, as the vessd's owner, and not on behalf
of D&G.

My examination of the evidence in the record shows that the parties conduct was not fundamentaly
different than that called for under the terms of the lease. Mr. Duffus possessed, skippered, and fished
the vessdl throughout the period of the lease until May 1991, and D& G paid for the lease of the vessd
and the vessdl's operating expenses.™® The evidence also shows conduct that confirms the parties
continued reliance on the lease rather than its termination. Mr. Duffus acknowledges income from lease
payments on histax returns during the entire period of the lease, and D& G acknowledgesin its financia
gatement of having made such payments. Since the parties conduct is not fundamentaly different than
that called for under the terms of the written lease, and evidence an intent to continue, rather than end
the lease, | find by a preponderance of the evidence that it cannot be reasonably inferred from the
parties actua conduct that they clearly agreed to set aside or terminate the written lease prior to May,
1991. Accordingly, | find that the parties operated under the written vessdl lease from Jaunary 1, 1987
through May 1991. Thismodified lease period covers dl hdibut landings rlevant to this apped, which
extends to catches only through 1990.

3. Whether RAM had the authority to process D& G's Application for QS without the
approval of D& G'sboard of directors.

Mr. Duffus dlamsthat RAM should not have processed D& G's Application for QS without the

14See Wisner v. Schauf, Appeal No. 95-0128, October 25, 1996, at 4-5.

153uch expenses included food supplies, moorage and storage, fishing equipment, small tools and
equipment, fish/boat licenses, and repairs.
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approva of D& G's board of directors. True or not, Mr. Duffus complaint is not within the purview of
this office, nor a matter within the IFQ program. Rather, it is a matter between him and D&G. RAM's
responsbility under the IFQ program is to process applications for purposes of determining whether
gpplicants quaify for QS. RAM hasinherent authority to accept and process gpplications which
reasonably gppear on their face to be legitimate. In thisingtance, Mr. Gabrys submitted sufficient
documentation to support his gpplication on behdf of D&G. | note that D& G's articles of incorporation
do not bar an officer from conducting business in the name of the corporation, and that on the face of it,
Mr. Gabrys did act responsibly, as president and a director of D& G, when he filed for QS on behalf of
D&G. Anuntimely gpplication would have forever barred D& G from whatever rightful clam that it
may have had for QS.** Given that Mr. Duffus s submission disavowed the corporaion’ sinterestsin
the F/V ENTERPRIS || and the rdated QS, and instead claim these for himsdlf, | find that it was
reasonable for RAM to accept Mr. Gabrys submission as D& G’ slegitimate clam.

If Mr. Duffus believes that Mr. Gabrys was not authorized by D& G to apply for QS, he can take his
complaint to acourt of law, which in this case is the appropriate forum for addressing such grievances.
If Mr. Duffus had contended that Mr. Gabrys actions had misrepresented D& G's quaifications for QS,
that would have been another matter. The alegation that he was not authorized to apply for QS on
behdf of D& G, however, is of no concern to this office, and not amatter of review on appedl.

4. Whether RAM improperly redirected D& G’smail to Mr. Gabrys and unlawfully issued
QStoMr. Gabrys.

Mr. Duffus complaint is contrary to the factsin the record. The record shows that Mr. Gabrysfiled on
behdf of D& G, and that 69,875 qudifying pounds of hadibut landed from the F/VV ENTERPRISE Il
were alocated to D& G. The resulting QS was not issued to ether party, pending the outcome of this
goped. Thereisnothing in the record indicating that the mail was improperly diverted from D& G to
Mr. Gabrys. Infact, snce RAM dlocated the qualifying pounds to D& G, it may be reasonably
assumed that D& G received the necessary paperwork or mail from RAM. Mr. Duffus' s contentions
here are without merit.

FINDINGS OF FACT

1. The parties executed a vaid written agreement entitled "BAREBOAT CHARTER" on January 2,
1987.

16 A pplications must be received during the application process beginning January 17, 1994, and
ending at the close of business on July 15, 1994... .Applications for initial allocation of QS received after
the close of business on July 15, 1994, will not be considered." 59 Fed. Reg. 701, 702 (1994).
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2. The agreement was in effect for the period January 1, 1987 through May 31, 1991.
3. RAM did not improperly divert mail or issue QS to Mr. Gabrys.
CONCLUSIONS OF LAW

1. Thewritten agreement condtitutes avalid vessd lease for purposes of the Pacific hdibut and
sablefish IFQ program.

2. Thewritten agreement is conclusive evidence of the existence of a vessdl lease between the parties.

3. D& G qudifies asthe party to which qudifying pounds resulting from legd landings of hdibut made
from the F/V ENTERPRISE |1 during the period January 1, 1987 to May 31, 1991 should be
dlocated, based on its lease of the vessd from Mr. Duffus during that period.

DISPOSITION

RAM’s|AD daed May 10, 1995, dlocating qudifying pounds of haibut landed from the F/V
ENTERPRISE |l to D& G Enterprises, Inc., iSAFFIRMED. This decision takes effect on November
13, 1997, unless by that date the Regiond Administrator orders review of the decison. Any party,
including the RAM, may submit a Mation for Recongderation, but it must be received at this Office not
later than 4:30 p.m. Alaska Time, on the tenth day after the date of this Decision, October 24, 1997. A
Motion for Recongderation must be in writing, must dlege one or more specific, materid matters of fact
or law that were overlooked or misunderstood by the Apped's Officer, and must be accompanied by a
written statement or points and authorities in support of the motion. A timely Mation for
Reconsideration will result in agtay of the effective date of the Decison pending aruling on the motion
or theissuance of a Decison on Reconsideration.

LouisE. Agi
Appeds Officer

We concur in the factud findings, legd andys's, and conclusons of law of this Decison. We have
reviewed this Decison and the accompanying administrative record to verify the substantive accuracy
of the Decision and to ensure compliance with gpplicable laws, regulaions, and agency policies, and
congstency with other Appeds Decisions of this Office,

Because the prevailing party in this gpped ill has an opportunity to receive QS and the corresponding
IFQ for the 1997 fishing season, we recommend that the Regionad Adminigtrator expedite review of this
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decison and, if there is no substantial disagreement with it, promptly affirm the decison and thereby
give it an immediate effective date.

Randall J. Moen
Appeds Officer

Edward H. Hein
Chief Appedls Officer
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